I disagree. The evidence establishes that it ia impossible to tell
when and if a blast has compacted ANFO to a point where it becomes inert
(Tr. 70, 74).

The  nexus  of   this violation  lies   in  the   fact   that   an  unplanned
detonation  could have occurred had  a  cap,   or  a primer,   or ANFO exploded
after   the   initial   firing.     The  possibility of  this  occurring  establishes
that   a misfire  exists.     This  in  turn mandates   the  remedial   action  contained
in  Section  56.9-177.

FMC cites  Day Mines,   Inc_, .   2  FMSHRC  1720,   (1980),   and Mulzer  Crushed
Stone  Company,   2  FMSHRC  2497,   (1980).     While   these  cases  involve   the
regulation  in contest Judges Koutras  and Moore did not   address  the  issues
raised here.

CIVIL  PENALTY

The  Secretary  seeks   to  impose  a  civil  penalty of $1000  for  this
violation.

FMC  asserts   that   the  penalty   is   excessive.     I agree.     While   the
gravity   ia   severe   the  negligence   is   low.     In  the only  the  prior  citation
against   FMC   involving  a misfire   the   inspector  wrote  up  the  citation  as  one
involving  unexploded materials   (Tr.   84).     Further,   in  this   case MSHA  issued
the  citation  at   11   a.m.   and   the   abatement  was   accomplished   11:23  a.m.   (Tr.
18,   Citation).     This would   indicate  rapid  abatement   after  notification of
the  violation.

Considering the statutory criteria, 30 U.S.C. 820(i), I deem that a
penalty of $200 is appropriate.

Based  on  the   foregoing   findings  of   fact   and  conclusions   of  law I enter
the   following  order:

1.   Citation 577230  is  affirmed.

2.    A penalty of $200  is   assessed.

3.    The  contest  of  Citation 577230  filed  by respondent   is  dismissed.

rohn J.   Mori
'Administrat/jXe Law Judge
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